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ABSTRACT

In this economic climate, healthcare providers may face
extraordinary challenges securing financing for health

IT projects, especially ones required to capitalize on the
incentives in ARRA. Vendor financing may be the best option
for many such providers. While such arrangements may
often seem a win-win for both parties, providers should

be aware of the many potential pitfalls inherent in vendor-
financed deals, including: 1.) additional pressure from
vendors to accept their standard contractual terms and
conditions because vendors have much more leverage if they
are also the creditor in the transaction; 2.) failing to obtain
necessary warranties and representations from vendors that
their systems will comply with all relevant requirements under
ARRA and will permit the provider to achieve meaningful use;
and 3.) dealing with problems arising if the vendors’ product
fails to achieve certification, or the provider fails to achieve
“meaningful use” in a timely manner.
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he American Recovery and Reinvestment

Act of 2009! (ARRA) set aside tens of bil-

lions of dollars to incentivize nationwide
adoption of health IT, including significant incen-
tives for those healthcare providers who achieve
“meaningful use” of electronic health records
(EHR) within the next few years.? However, in
these times of economic hardship, many—if not
most—healthcare providers have limited resourc-
es for major technological infrastructure invest-
ments, such as acquiring and implementing a new
EHR system. At the same time, providers may also
find it difficult to obtain financing for such pur-
chases through traditional lending sources, par-
tially because of the credit crisis and, more specifi-
cally, because creditors are often unwilling to lend
money for software (as compared to hardware).
This creates a potential Catch-22 situation, where-
in healthcare providers are unable to reap the
benefits of the incentive payments under ARRA
because they do not have any means to make the
up-front investment in health IT systems.
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Some HIT vendors claim to have come up with a solution: ven-
dors offer to finance HIT/EHR purchases for potential buyers,
sometimes interest-free, until the provider receives incentive pay-
ments from the federal government under ARRA.

For example, GE Healthcare (via its GE Capital sister-com-
pany) and Wal-Mart (via its Sam’s Club division) are the most
notable vendors, offering financing to purchasers of its products.
(GE offers interest-free financing for GE Healthcare’s Centricity
EHR software; Sam’s Club offers financing for its eClinicalWorks-
developed EHR software.)

While such offers may provide a solution to some of the cred-
it and financing woes facing the healthcare industry, health-
care providers should be acutely aware of the many potential
pitfalls and related issues inherent in vendor-financed deals,
including: 1.) additional pressure from vendors to accept their
standard contractual terms and conditions, rather than engag-
ing in full-blown contract negotiations, because vendors have
much more leverage if they are also the creditor in the trans-
action; 2.) failing to obtain necessary warranties and repre-
sentations from vendors that their systems will comply with
all relevant requirements under ARRA and the HITECH Act
and will permit the provider to achieve meaningful use; and
3.) dealing with problems that may arise if either the vendor’s
product fails to achieve applicable certification (e.g., CCHIT),
is not “accepted” by the provider after completion of accep-
tance testing or the product does not enable the provider to
achieve “meaningful use” in a timely manner, as well as a host
of other issues.

This article explores the various issues around vendor financ-
ing of EHR system purchases and suggests recommended courses
of action for healthcare providers considering acquiring HIT sys-
tems, including EHRs, by using vendor financing options.

OVERVIEW OF ARRA INCENTIVE PAYMENTS

In ARRA Congress has provided the healthcare industry with
more than $17 billion in incentives to acquire and implement
EHR technology and the associated infrastructure. The Health
Information Technology for Economic and Clinical Health
(HITECH) Act® portion of the stimulus bill includes major
incentives for, among others, hospital systems, individual phy-
sician practices, universities and institutions of higher learn-
ing, and health information exchanges (HIE). In addition to the
incentives, the Department of Health & Human Services (HHS)
will have broad discretion in determining the amounts of grants,
loans or subsidies extended to potential beneficiaries. HHS will
also propose a set of procedures for claiming or applying for
such assistance, to be published in the Federal Register for com-
ment. For the purpose of this article, below is a very high-level
overview of the structure for incentive payments for hospitals
and physician practices.

HOSPITALS AND HOSPITAL SYSTEM INCENTIVES

Each eligible hospital (a “subsection (d) hospital,” as defined under
42 U.S.C. 81395ww(d)(1)(B), which definition does not include psy-
chiatric hospitals, rehabilitation hospitals, children’s hospitals or
long-term care hospitals) that achieves “meaningful use” of “cer-
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tified EHR technology” may qualify to receive from Medicare an
amount equal to the product of the following formula*:

Initial Amount: $2 million, plus additional amounts calculated
in accordance with each hospital’'s Medicare discharges.

Medicare Share: Roughly, a hospital’s share of Medicare dis-
charges over total discharges.

Transition Factor:

* Year 1: 100 percent
* Year 2: 75 percent
e Year 3: 50 percent
e Year 4: 25 percent
¢ Year 5: 0 percent

Although HHS, through the Center for Medicare and Med-
icaid Services agency, the Office of National Coordinator for
Health IT (ONC) and its advisory committees are presently
working on defining the crucial meaningful use requirement,
at minimum, pursuant to the HITECH Act and the preliminary
guidance on meaningful use released by the advisory commit-
tees this summer,> meaningful users will be healthcare pro-
viders able to demonstrate that one’s EHR technology is con-
nected in a way that improves the quality of healthcare through
reported results on clinical quality and other measures selected
by the HHS Secretary.b

Meaningful EHR use will include quality reporting and may be
demonstrated by attestation, survey response, appropriate claims
or quality reporting, or such other manner as the Secretary speci-
fies. Clearly, the main question is how HHS will define “meaning-
ful” use, and we will have to wait until the end of this year (or even
in the first quarter of 2010) to find out.” The concern is that if HHS
raises the bar too high, it will exclude hospitals and providers who
will be unable to achieve it within a reasonable time.

“Certified EHR technology” will be technology that is certified
by an independent body recognized by the Secretary as meeting
standards for such technology established by the Secretary by
rulemaking before Dec. 31, 2009.8

Hospitals can receive both Medicare and Medicaid incentives
(calculations for the latter are linked to Medicaid discharges).
The Medicaid portion can be accelerated (50 percent in one
year or 90 percent in two years). Also, Medicaid incentives are
not restricted to subsection (d) hospitals. Thus, for example,
although a children’s hospital does not qualify for Medicare
incentive payments, its Medicaid incentives may produce a much
higher amount of reimbursements.?

INCENTIVES FOR PHYSICIANS AND PHYSICIAN PRACTICES

Physician practices are eligible to receive up to $44,000 per physi-
cian for meaningful use of certified EHR technology (as described
in Section 4.1, except that physicians, unlike hospital systems, are
specifically required to demonstrate the use of e-prescribing as
part of their meaningful EHR use). Under ARRA, qualifying phy-
sicians are eligible to receive up to $18,000 for the first year (drop-
ping to $15,000 if the first year is not 2011 or 2012); $12,000 for the
second year; $8,000 in year 3, $4,000 in year 4 and $2,000 in year
5. In addition to these numbers (as depicted in Table 1), ARRA
includes a 10-percent premium for incentive payments for physi-
cians with practices in under-serviced areas.?°

VOLUME 24 / NUMBER 1 WINTER 2010  JHIM 37



Fig. 1: Physician Medicare Incentives—Payout Year.

Start Date | 2011 2012 2013 2014 2015 2016 Totals
2011 18 12 8 4 2 0 44
2012 18 12 8 4 2 44
2013 15 12 8 4 39
2014 12 8 4 24
2015 0 0 0

Meaningful EHR use by physicians will be further defined by
regulations, but at a minimum includes the use of e-prescribing
and participation in “the electronic exchange of health informa-
tion to improve the quality of healthcare, such as promoting care
coordination,” i.e., HIEs or RHIOs.

Pursuant to other ARRA requirements, there will be no
incentive payments for practices establishing their meaningful
EHR use after 2014 (e.g., beginning 2015). Moreover, if a physi-
cian practice does not achieve meaningful EHR status by 2015,
Medicare reimbursement fees will be reduced by 1 percent in
2015; 2 percent in 2016; and 3 percent in 2017 and beyond. The
HHS Secretary will have the right to reduce fees by 5 percent,
starting in 2018, for those practices where meaningful EHR use
is under 75 percent.!!

In lieu of Medicare reimbursements, certain physician
practices may also be eligible to receive up to $65,000 in Med-
icaid reimbursement payments if they achieve standards of
meaningful use similar to the Medicare requirement.2 States
will reimburse up to 85 percent of the cost of implementa-
tion of EHR, possibly starting in 2011, but starting no later
than 2016, with 2021 being the final year for Medicaid reim-
bursements. The first year’s payment is capped at $25,000
and may include reimbursed costs associated with purchase,
implementation or upgrade of EHR technology or, if the
provider achieves meaningful user status, costs incurred if
EHR technology has already been implemented. Subsequent
annual reimbursements will not exceed $10,000 per annual
payment, and are intended to cover costs of operation and
maintenance of EHR technology.!?

EFFECT OF ECONOMIC DOWNTURN ON
HOSPITALS; FEW FINANCING OPTIONS

Despite the generosity of the new ARRA incentives, healthcare
providers face unprecedented challenges with respect to dedicat-
ing sufficient capital for HIT infrastructure projects. Hospitals
and physicians have been affected by the larger economic down-
turn, seeing profits, endowment income and charitable giving
decline across the board.* The American Hospital Association’s
survey of U.S. hospitals showed that the “majority of hospitals
reported fewer patients are seeking inpatient hospital care or elec-
tive care, further shrinking the resources hospitals rely on to meet
the health needs of their communities.”® In another example,
Connecticut hospitals reported losses due to a significant num-
ber of patients switching from private health insurance to gov-
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ernment health insurance (e.g., Medicaid) as a result of job loss
or other circumstances, a trend most likely seen throughout the
United States.’®

The ongoing credit crunch has also dramatically reduced
healthcare providers’ ability to borrow funds to pay for HIT
projects. The above-referenced AHA survey also found that
“[n]early all hospitals report[ed] that their ability to borrow
funds to make improvements is getting worse or remains chal-
lenging. In a December survey, many hospitals reported that
it was significantly more difficult or even impossible to access
tax-exempt bonds and other sources of capital to make improve-
ments. Nearly eight of 10 hospitals have stopped, postponed or
scaled back projects, such as facility upgrades, as well as clinical
and information technology planned or already in progress.”’
The New York Times reported on the likelihood of such negative
effects of the credit crisis and the larger economic downturn as
early as October 2008, when The Times predicted that, should
the recession turn out to be deep, hospitals will see significant
reductions in profits, a rise of bad debts (due to patients’ loss of
insurance and inability to pay), difficulties in obtaining credit
for infrastructure and IT projects, as well as layoffs of hospital
staff.’8 Similar trends were reported in New Jersey and Connect-
icut hospital surveys.1

At the same time, losses and lack of financing options for hos-
pitals come at a time when the need for major infrastructure
investment in HIT is at an all-time high, particularly with the
ARRA incentives set to commence in the fourth quarter of 2010,
and expire only a few years later. Adding to the uncertainly is
the probability that the ARRA incentive payment amounts may
not be sufficient to cover or reimburse some healthcare providers
for all of their EHR-related expenses, or that much of the savings
realized after implementation of such systems may be reaped by
insurers, the government or patients, rather than the healthcare
organizations themselves.

Even in good times, healthcare providers often have a difficult
time obtaining financing for HIT systems (especially software
components), because traditional creditors, such as banks, have
always been skeptical about lending money for IT systems; after
all, software licenses are not the kind of collateral that lenders
seek. According to iHealthbeat.com, “[m]ost hospitals extend the
life of their information systems beyond depreciation, making
leasing a less economically favorable option. Similarly, bonds are
reserved for large construction projects and are not typically avail-
able for financing health 1T.”2° (It is worth noting here, however,
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that Wal-Mart’s new low-cost EHR system, developed for small
physician practices, is available for a lifetime license purchase or,
less-costly in the short-term, a license lease option.2)

Such sparse financing options, coupled with tightening or
declining operational budgets, leave healthcare providers seek-
ing aid from their state or federal government, or another grow-
ing opportunity: purchasing an EHR system financed by the
system’s vendor.

In the first half of 2009, divisions of IBM and General Electric
(GE) each announced a $2 billion credit commitment for HIT
projects. In April, IBM’s Global Financing Division set aside $2
billion for low-interest “bridge” loans “for high-technology proj-
ects like health information technology, smart electric grids and
broadband networks for rural communities.”?? In particular, IBM
expects this program to appeal to medical centers seeking to adopt
electronic health records.

However, according to iHealthbeat.com, “this financing is avail-
able only to entities considering technology projects that have a
majority [sic] portion of IBM hardware, software and technology
services components. Financing also can be applied to non-1BM
technology as part of a larger IBM solution.”? After all, IBM is not
“doing this for altruistic reasons,” and the loaned funds “will be
used to start projects led by IBM'’s big services arm.”24

OnJune 16, 2009, GE announced its $2 billion commitment as
part of its Stimulus Simplicity program. According to the Wall
Street Journal, GE, through its GE Capital division, “expects to
offer $100 million in interim financing to hospitals and health-
care providers for projects that are expected to qualify for
funds from the U.S. government’s economic-stimulus pack-
age. GE said the move offers doctors, community health clinics
and hospitals a bridge to qualify for stimulus funds and faster
access to electronic medical records.”? While the “meaningful
use” definition and the EHR certification are not yet finalized,
GE guarantees that its EHRs will meet the upcoming require-
ments, regardless of the details of the final rule. Like IBM’s
program, GE’s financing is also restricted specifically for GE
Centricity, GE's EHR product.?8

Vendor financing may seem like a win-win proposition for
the vendor and the healthcare provider. On the surface, it seems
that the interests of both parties are strongly interconnected:
the vendor must perform the duties in order for the healthcare
provider to qualify for the ARRA incentive payments which, in
turn, would allow the provider to pay back the loan to an entity
related to the vendor. However, such deals are often created with
an unusually distorted balance of power between the vendor and
customer, with the vendor (while typically a much larger entity
to begin with) gaining significant leverage from financing the
transaction. In order to avoid conflicts which may arise out of
such imbalance, we strongly encourage potential customers to
consider the following suggestions about how to protect them-
selves by including a few key provisions into their EHR pur-
chase and license agreements.

HOW HEALTHCARE PROVIDER CUSTOMERS CAN PROTECT
THEMSELVES IN VENDOR-FINANCED TRANSACTIONS

With ARRA incentives expiring in just a few years, healthcare
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providers will likely get only one chance to qualify for the full
amount of incentive payments. Thus, successful installation
and operation of an EMR system by the vendor becomes criti-
cal to each healthcare organization trying to achieve “mean-
ingful use” status by 2012. Therefore, such EMR contracts,
especially those for vendor-financed transactions, must
include adequate protections, safeguards and other rights
reserved for the customer, in the event vendor defaults or oth-
erwise fails to perform to the provider’s satisfaction. This sec-
tion provides a sampling of, though by no measure all, such
protections and safeguards.

WARRANTIES REGARDING ACHIEVING “MEANINGFUL
USE” AND QUALIFYING FOR ARRA INCENTIVES

Assuming that the vendor’s product is essential to achieving
meaningful use, the vendor should warrant to fully cooperate
with the healthcare provider to enable it to achieve “meaning-
ful use” (as defined by future regulations to be issued by HHS)
within the time frames set forth under ARRA, so as to allow
such provider to receive the maximum incentive payments for
which itis eligible.

In addition, use of “certified EHR technology” is a compo-
nent of the “meaningful use” requirement under ARRA. There-
fore, vendors should warrant that the EMR product licensed
under the applicable contract will be certified by the Certifica-
tion Commission for Health Information Technology (CCHIT),
or comparable government-approved certification authority,
as of the effective date of the agreement and shall retain such
certification throughout the term of the agreement. The vendor
should also warrant that if their EMR product fails to meet cer-
tain certification criteria, the vendor will correct such failure
at its expense.

While HHS and the ONC advisory committees are still
working on defining the criteria for “certified” technology, the
contours of such criteria had begun to emerge.2” On October 7,
2009, CCHIT will launch its Preliminary ARRA 2011 certifica-
tion program for electronic health records systems, based on
the new requirements for such systems to qualify for incentive
payments under the American Recovery and Reinvestment Act
of 2009 (ARRA).28 This program is intended to give providers
and vendors some certainty in order to begin the planning,
designing and purchasing of EMR systems in 2010.2° Regard-
less of whether HHS ultimately designates CCHIT as the body
with the authority to “certify” EHR technology, vendors should
bear the burden of fulfilling this crucial requirement for achiev-
ing “meaningful use.”

Vendor should warrant that they will comply with, and,
more importantly, make the necessary adjustments to their
products, systems, documents and practices in order to comply
with the fast-changing legal requirements surrounding health
IT. This is particularly important not only in the area of “mean-
ingful use,” as discussed previously in this section, but also for
the ever-evolving HIPAA privacy and security regulations. Of
course, the two are interrelated: compliance with privacy and
security regulations is one of the policy priorities identified by
the HIT Policy Committee and will certainly be included in the
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definition of “meaningful use” under ARRA.30 Thus, a vendor’s
failure to comply with or adapt to new requirements may result
in the disqualification of the healthcare entity from ARRA
incentive payments.

The agreement should be very specific about the customer’s
remedy for the vendor’s breach of these warranties. Consider-
ing the fast-approaching expiration date on qualifying for the
maximum incentive payments, vendor’s breach of these war-
ranties would have a significant negative financial impact on
the healthcare organization. Therefore, if a healthcare provider
failed to qualify for the ARRA incentive payments because of
its vendor’s breach of these warranties (e.g., vendor’s failure to
fully cooperate with customer to achieve “meaningful use”), cus-
tomer should be entitled to a refund of all fees paid to the vendor
under the agreement and possibly additional penalties, as well
as a carve-out from the vendor’s standard limitation of liability
provision which would bar the customer from recovering any
consequential damages, including lost proceeds from the ARRA
incentive payments.

TESTING AND ACCEPTANCE PROVISIONS

The agreement for implementation of an EMR system or other
technology required for achieving “meaningful use” and quali-
fying for the ARRA incentive payments should include com-
prehensive acceptance testing procedures, methodology and
remedies for failure to achieve successful acceptance testing,
including but not limited to a refund of all monies paid. How-
ever, such a refund remedy will leave the customer without a
means of achieving meaningful use and therefore, unable to col-
lect the incentive payments. Thus, a healthcare provider should
consider whether vendor’s failure in this context should war-
rant an additional penalty or, as described above, an additional
carve-out from the vendor’s standard limitation of liability pro-
vision, which typically bar the customer from recovering any
consequential damages, including lost proceeds from the ARRA
incentive payments.

FINANCING, PRICING AND PAYMENT TERMS

In most financing or leasing scenarios, the contracts contain
what is commonly referred to as a “hell or high water” clause,
meaning that, no matter what happens, the customer is required
to make the payments required under the contract. Under no
circumstances should a vendor-financed deal contain such a
clause, since it is essential for the buyer to withhold payments if
the vendor is not performing, or if the product is defective, either
of which events may jeopardize the customer’s achieving mean-
ingful use.

As discussed above, financing may be tough to find, and cus-
tomers may be entering into vendor-financed transactions sim-
ply because they do not have another choice. However, such
healthcare organizations may want to leave some flexibility in
their loan agreements in order to: increase the loan amount if
customer’s needs expand dramatically (e.g., due to a merger or
a significant acquisition of another healthcare provider); pay off
the amount of the loan at the present day value; or even to refi-
nance the loan with another entity (possibly compromising to
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grant the original vendor-financier a right of first refusal on the
more favorable loan terms).

At the same time, a customer may want to prevent vendor-
financier from assigning the note or the loan agreement to a
third party (including via derivatives or other financial instru-
ments) because such third parties tend to be removed from the
substance and purpose of the underlying agreements. In fact,
customers in vendor-financed deals should insist on tying the
license and services agreement with the loan agreement, even
if such agreements are between different corporate entities (e.g.,
GE Healthcare and GE Capital). For example, a hospital’s pay-
ment obligations to GE Capital, pursuant to the applicable loan
agreement, should be subject to GE Healthcare’s performance
under the related services and license agreement.

TERMINATION RIGHTS

Termination rights may be even harder to negotiate in vendor-
financed contracts than usual. In this situation, a healthcare
provider seeking to qualify for ARRA incentive payments needs
to ensure that the Vendor is not able to terminate the contract,
except for a very serious breach by the customer; and even if
such a significant breach occurs, the agreement should provide
customer with plenty of time to cure the breach and require the
vendor to notify multiple executives and representatives of the
breaching party.

In connection with termination and breach, it is essential to
include a waiver by the vendor of any non-judicial or self-help
remedies that are often a standard part of most vendor contracts.
In the healthcare context, these type of remedies are inappropri-
ate and could result in patient harm.

APPLICATION SERVICE PROVIDERS (ASP) MODELS

Some vendors offer financing for both traditional software and
equipment products and ASP models of their EHR systems.
ASP models pose a few significant additional risks to health-
care providers, especially in vendor-financed transactions.
One of the biggest disadvantages for healthcare providers using
ASP models for their EHR systems is that such customers have
no actual access or possession of their data, independent of the
vendor. Thus, there is a real concern about vendor’s ability to
hold its customer’s data hostage (e.g., because of a payment
dispute). In vendor-financed deals, this concern multiplies the
already large disparity in leverage between the healthcare cli-
ent and the larger, wealthier technology vendor, which is also
financing this transaction. Therefore, customers need to nego-
tiate broad protections and rights to access their data in such
deals, including: barring vendors from ever holding customer
information, including PHI, hostage (i.e., denying customer
access to such data); mandating regular backups of data; and
explicit provisions regarding return of any customer data,
including PHI, to customer upon termination of the agreement,
especially if the agreement is terminated due to vendor going
out of business.

CONCLUSION

In the current economic environment, vendor financing may be
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the best (if not the only) option for healthcare providers seeking
to qualify for incentive payments under ARRA. Such providers
should be aware of the many potential pitfalls and related issues
inherent in vendor-financed deals, including: 1.) additional pres-
sure from vendors to accept standard contractual terms and con-
ditions; 2.) failing to obtain necessary warranties from vendors
that their systems will comply with all relevant requirements
under ARRA and the HITECH Act and will permit the provider
to achieve meaningful use; 3.) dealing with problems that may
arise if either the vendors’ products fail to achieve certification,

or the provider fails to achieve “meaningful use” in a timely man-
ner, as well as a host of other issues. This article provided a few
examples of what healthcare providers must consider when nego-
tiating such vendor-financed transactions. JHIM
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